Tip of the Iceberg? New Law Exempts Car
Dealers from Federal Arbitration Act
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n November 2, 2002, President Bush signed into law
the Motor Vehicle Franchise Contract Arbitration
Fairness Act (Act).1 Designed to redress an alleged
disparity in bargaining power between motor vehicle dealers
and manufacturers, the Act makes predispute arbitration clauses in motor vehicle franchise contracts unenforceable under
the Federal Arbitration Act (FAA) unless both parties consent
after the dispute arises.
The three-paragraph Act is a landmark. For the first time, a
special-interest exemption to the FAA has become law.2 Moreover, the loophole benefits relatively sophisticated business
interests rather than individual consumers or employees who
have also sought exemptions. Although the Act appears to
reflect the considerable political clout of the motor vehicle dealer lobby rather than a broad congressional consensus to roll
back arbitration, the Act will almost certainly encourage other
groups to seek similar carve-outs. In the long run, as the chief
Senate sponsor of the Act predicts, the Act may prove to be the
first salvo in a legislative strategy to ban “mandatory, binding
arbitration provisions . . . altogether.”3

O

Description of the Act
The Act makes arbitration clauses in motor vehicle franchise
contracts4 unenforceable unless all parties consent in writing
“after the dispute arises.” The consent requirement applies to
motor vehicle franchise contracts “entered into, amended,
altered, modified, renewed or extended” after November 2,
2002.5 The Act also requires any arbitrator to provide “a written explanation of the factual and legal basis for the award.”6
Introduced in a slightly different form in 1999 and the subject of congressional hearings in 2000,7 the Act was the top
legislative priority of the National Automobile Dealers Association (NADA).8 The Act appeared stalled, however, until automobile dealers nationwide, at NADA’s urging, began
contacting their legislators directly.9 In September 2002, the
Act was inserted in an omnibus spending authorization bill for
the Department of Justice that Congress approved by an overwhelming majority.10 Following the President’s signature,
NADA issued a press release hailing the Act as “the biggest
legislative victory for NADA in at least 50 years.”11
The Act was necessary, according to the Committee Report,
because of the disparity in bargaining power between motor
vehicle dealers and manufacturers. In addition, the report found
that motor vehicle franchise agreements between dealers and
manufacturers are inherently coercive and one-sided contracts
of adhesion.12 The Act also seeks to protect dealers’ ability to
bring claims before specialized state administrative agencies,
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which are perceived as more hospitable to dealer interests.13

The Act Breaks New Ground
As Senator Sessions states in the minority views section of the
Committee Report, the Act “reverses a long-standing congressional policy favoring arbitration.”14 This policy had emphasized the importance of enforcing contractual promises to
arbitrate and the benefits that can arise from arbitration. The
U.S. Supreme Court, in applying “the FAA’s proarbitration
purposes,”15 has enforced a wide range of arbitration clauses.
Most recently, the Court has held that arbitration clauses in
employment contracts are enforceable.16 For motor vehicle
dealers, the applicable Court precedent meant that mandatory
arbitration clauses in franchise contracts with manufacturers
were generally enforced.17
The Act effectively overrules a line of state and federal
cases invalidating state laws that exempt motor vehicle dealers
from mandatory arbitration. Courts had almost uniformly held
that the FAA preempted these provisions. In Saturn Distribution Corp. v. Williams, 18 for example, the U.S. Court of
Appeals for the Fourth Circuit criticized a Virginia statute that
prohibited mandatory arbitration provisions in motor vehicle
franchise contracts: “Requiring arbitration provisions in dealership agreements to be optional rather than nonnegotiable
unreasonably burdens the formation of arbitration
agreements. . . . The Federal Arbitration Act does not allow
such singular hostility to the formation of arbitration agreements.” Similarly, in Cornhusker International Trucks v.
Thomas Built Buses, 19 the Nebraska Supreme Court held that
the FAA’s “liberal federal policy favoring arbitration agreements” preempted a statute purporting to invalidate arbitration
clauses in motor vehicle franchise agreements. In Bondy’s
Ford v. Sterling Truck Corp.,20 an Alabama federal court held
that a state statute precluding mandatory arbitration clauses in
motor vehicle franchise contracts was void.
Ironically, the Act closely resembles the preempted state
statutes at issue in Saturn, Cornhusker, and Bondy’s. Indeed,
the Act almost certainly would have been invalidated had a
state legislature, not the federal government, adopted it.
Do Motor Vehicle Dealers Merit Relief from the FAA?
Motor vehicle dealers are one of many business, consumer,
and employee interest groups that have sought carve-outs from
the FAA. These groups’ arguments for exemptions have been
similar: mandatory predispute arbitration clauses are coercive
and unjust, and result from a lack of bargaining power. For a
number of reasons, however, motor vehicle dealers are quite
unlike other groups that have sought relief from the FAA.
First, dealers are sophisticated business persons managing
complex business operations and are represented by counsel in
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their negotiations with manufacturers. Courts have uniformly
rejected arguments by dealers that their purported lack of bargaining power vis-à-vis manufacturers warrants disregarding
mandatory arbitration clauses.21
Motor vehicle dealers also frequently insist on mandatory
arbitration clauses in their own contracts with retail car buyers
and rely on the FAA to enforce those provisions.22 Even Senator Feingold, one of the Act’s original sponsors, was troubled
by the fact that “auto dealers . . . themselves put mandatory
arbitration in their contracts with consumers.”23 This has led
consumer groups like Public Citizen that oppose mandatory
arbitration under the FAA to criticize motor vehicle dealers for
seeking relief from the FAA while at the same time being “at
the forefront of a trend to impose mandatory predispute
requirements on the consumers who purchase their cars.”24
In addition, relatively few motor vehicle franchise contracts
include mandatory predispute arbitration clauses. As Senator
Sessions noted in his Minority Views, “only a small fraction of
motor vehicle franchise contracts contain arbitration clauses.”25 One industry poll estimated that under seven percent of
these contracts have a now-prohibited mandatory arbitration
clause.26 That statistic makes this unprecedented legislation
appear all the more remarkable.
Finally, no evidence exists that arbitral panels are inherently
less hospitable to motor vehicle dealers than are courts.27 All
states have enacted laws “specifically designed to level the
playing field between manufacturers and dealers.”28 These
statutes provide substantive protections to dealers; for example, they generally prohibit dealer termination without cause,
restrict manufacturers’ ability to appoint additional dealers,
and prohibit manufacturers from selling motor vehicles over
the Internet.29 These substantive protections apply whether the
dispute is heard in court or by arbitrators.30

Conclusion
Congress, of course, may restrict the scope of the FAA.31 As
the U.S. Supreme Court observed in Circuit City, it is for Congress “to consult political forces and decide how best to
resolve conflicts.”32 The Act, however, signals a retreat from
the strong federal policy in favor of arbitration. By creating an
exemption for motor vehicle dealers, Congress has raised
expectations among other groups that seek similar treatment.
If motor vehicle dealers merit protection from mandatory arbitration, why not contracts involving consumers and employees
that may well result from disparate bargaining power? Congress is now likely to come under pressure to create more
exemptions from the FAA and to curtail long-standing U.S.
Supreme Court precedent that broadly construes the FAA.
Additional carve-outs would weaken the FAA and create
greater uncertainty in contractual dispute resolution. As the
U.S. Chamber of Commerce has cautioned, the Act threatens
to “cause serious damage to the use and availability of alternative dispute resolutions . . . [and] establish a dangerous anticontract and anti-arbitration precedent.”33
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