IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

IN RE: AMERI CAN | NVESTORS )
LI FE 1 NSURANCE CO. ANNUI TY ) MDL DOCKET NO. 1712

MARKETI NG AND SALES PRACTI CES :
LI TI GATI ON :
VEMORANDUM
McLaughlin, J. Decenber 18, 2009

The plaintiffs have noved for certification of a class,
final approval of a settlenent, and an award of attorneys’ fees,
costs and incentive paynents in this case involving the sale of
| ong-term deferred annuities products. The defendants do not
oppose the notion. The Court held a hearing on Novenber 6, 2009,
and now grants the plaintiffs’ notion and enters final judgnment

and an order of dism ssal.

Backgr ound

A Overvi ew
This action is a nulti-district litigation proceeding
that involves six consolidated putative class action |awsuits,
t he ol dest of which has been pending before this Court for five

years.! On COctober 26, 2005, the Judicial Panel on Miultidistrict

! The putative class action lawsuits consolidated into this
action are as follows: (1) Beryl Price, Charlotte Price, and
Joseph Healy v. AmerUs Group Co., AmerUs Annuity G oup Co.
Anerican Investors Life Insurance Co., Inc., Barry O Bohnueller,

Brian J. Newmark, Estate Planning Advisors Corp., BEN Consulting
Co., Funding & Financial Services, Victoria Larson, and Kenneth
Krygowski, No. 2:04-cv-3329 (E.D. Pa. July 15, 2004); (2) Ceorge




Litigation transferred the related actions to this Court. The
actions were consolidated for pretrial purposes on Novenber 11,
2005.

The Court granted the defendants’ notion to dism ss on
June 2, 2006, but it allowed the plaintiffs to anmend their
conplaint. The plaintiffs filed a consolidated anended cl ass
action conplaint on August 9, 2006, nami ng only the AmerUs
entities as defendants.? The defendants filed a new notion to
di sm ss.

The plaintiffs then filed a second anended consol i dat ed

Mller v. ArerUs Goup Co., AnerUs Annuity G oup Co., Anerican

| nvestors Life Ins. Co., National Wstern Life |Insurance Co.,
Anerican Equity Investnment Life Insurance Co., Brian J. NewnrarKk,
Estate Pl anning Advisors Corp., BEN Consulting Co., Funding &

Fi nanci al Services, Patriot G oup, Addison Goup, Brett

Weinstein, Victoria Larson, and Stephen Strope, No. 2:04-cv-3799
(E.D. Pa. Aug. 11, 2004); (3) R chard Stein, Dena Stein, and Mary
Lynch v. AnerUs G oup Co., AnerUs Annuity G oup Co., Anerican

| nvestors Life Insurance Co., Inc., Creative Marketing

I nternational Corp., Insurance Agency Marketing Services, Inc.,
and Anerican Investors Sales G oup, Inc., No. 2:05-cv-2391 (E. D
Pa. May 19, 2005); (4) Dorothy Eddy v. AnerUs Life Insurance Co.,
No. 6:05-cv-1006-JA-JGG (M D. Fla. July 7, 2005); (5) Evelyn
Edwards v. AnerUs G oup Co., AnerUs Annuity G oup Co., Anerican

| nvestors Life Insurance Co., Inc., and Senior Benefit Services
of Kansas, Inc., 8:05-cv-1590-T27-TBM (M D. Fla. Aug. 26, 2005);
and (6) Jean Ryles v. AnerUs Life Insurance Co., Anerican

| nvestors Life Insurance Co., Inc., AnerUs Annuity G oup Co., and
AnrerUs G oup Co., No. 2:05-cv-6340 (E.D. Pa. Dec. 8, 2005).

2 The defendants are: AnerUs G oup Conpany (now known as
Aviva USA Corporation), AmerUs Annuity G oup Conpany, Anmerican
| nvestors Life Insurance Conpany, AnerUs Life Insurance Conpany
(now known as Aviva Life and Annuity Conpany), Creative Marketing
| nt ernati onal Corporation, and |Insurance Agency Marketing
Services, |Inc.



class action conplaint on March 1, 2007. The defendants

suppl emented their notion to dismss in light of the plaintiffs’
second anended conplaint. On August 29, 2007, the Court granted
in part and denied in part the defendants’ notion to di sm ss.

The parties then began their discovery, which |asted
ei ght nonths. They produced over 200, 000 pages of docunents,

i ncludi ng the defendants’ training and sales materials used by
agents who sold the annuities at issue to the plaintiffs. The
plaintiffs deposed 9 of the defendants’ corporate designees and
enpl oyees, and the defendants deposed 12 individuals, including
the naned plaintiffs. The plaintiffs also exchanged expert
reports of three experts. Pls.” Unopposed M for Final Approva
of Settlenment, Class Certification, and Award of Attorneys’ Fees
and Costs and Incentive Paynents (“Pls.” M”) 5-6; See Defs.’” M
for Summ J. Exs. 1-89; Pls.” Opp. to Summ J. Exs. 1-35.

In April 2008, the defendants noved for summary
judgnent. The plaintiffs then noved for class certification and
t hen opposed the defendants’ summary judgnent notion.

On July 16, 2009, the plaintiffs filed their unopposed
nmotion for prelimnary approval of the settlenent, certification
of the settlenent class, and order directing issuance of notice
to the class. They attached to their notion a third anended
consol i dated class action conplaint (“conplaint”). They al so

attached the parties’ stipulation of settlenent (“settlenent” or



“settlenent stipulation”) and proposed form of class notice
(“notice”). The Court issued an Order on July 28, 2009,
prelimnarily approving the settlenent and the notice.
(“prelimnary approval order”).

On Cctober 30, 2009, the plaintiffs submtted their
unopposed notion for final approval of the settlenent, class
certification, and award of attorneys’ fees and costs and
incentive paynents (“nmotion for final approval of settlenent”).
They attached el even decl arations and several exhibits to their
notion. The defendants submtted a declaration from Scott J.
Dunn, a Business Systens Anal yst from Aviva USA Cor porati on,
attesting to the systens used to determ ne the conposition of the
class for notice dissemnation. The defendants also submtted a
decl aration and exhibits fromJason H Gould, counsel for the
defendants. The declaration attested to the notice sent to
federal and state officials regarding the settlenent stipulation,
pursuant to the C ass Action Fairness Act, 28 U S.C. § 1715
(“CAFA") .

In their conplaint, the plaintiffs claimthat the
def endants perpetrated a schenme to sell investnents to the class
t hrough m srepresentati ons and om ssi ons about the
characteristics of the investnments. They allege that the
defendants targeted and i nduced the class to buy conpl ex, |ong-

termdeferred annuities that lack liquidity. The |engthy



surrender periods of the annuities prevent the class nenbers from
obtaining full access to the principal or interest earned on the
annuities without incurring a significant penalty. Mny of the
annuities’ surrender periods exceed the actuarial |ife expectancy
of the class nenbers thenselves. Further, upon the investors
deat h, beneficiaries suffer a loss on the lunp sumtransfer.

The plaintiffs allege that the defendants perpetrated
their schenme with the hel p of independent sal es agents and
attorneys by: targeting senior citizens and ot her vul nerabl e
purchasers, training sales group nenbers to use deceptive
practices and materials when selling the annuities, intentionally
failing to train sales group nenbers to nmake suitability
determ nations, failing to devel op a process for making
suitability determ nations, and offering high comm ssions to
sal es group nenbers who sold the annuities products.

In the conplaint, the plaintiffs assert a violation of
t he Federal Racketeer |Influenced and Corrupt Organizations Act
(“RICO), conspiracy to violate RICO and several related state

| aw cl ai ns.

B. Settl enent Negoti ati ons

After the parties conducted nonths of discovery,
culmnating in the plaintiffs’ nmotion for class certification and
t he defendants’ notion for summary judgnent, the parties began

settlenment negotiations. H’g Tr. 13:20-23, Nov. 6, 2009.
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To aid in their negotiations, the parties retained
Professor Eric D. Geen, a nediator for many conplex, nulti-party
cl ass action cases, who has authored books on di spute resol ution
and worked for thirty years as a professor at Boston University
Law School. The nedi ation took al nost one year and included
approximately ten face-to-face neetings with Professor G een,
numer ous tel ephone calls and conference calls, and dozens of
negoti ati ng sessions in person and via tel econference. The
parties also met frequently w thout Professor Geen to nove al ong
their discussions. According to Professor Geen: “The settl enent
di scussions were protracted, highly contested, but principled,
and entirely at arms-length.” The parties reserved di scussions
concerning an award of attorneys’ fees and expenses until they
agreed upon the material conponents of the settlenent.
Decl aration of Professor Eric D G een (“Geen Decl.”), attached

to Pls.” M

C. The Settlenent Stipul ation

The parties filed their settlenent stipulation on July
16, 2009. The settlenment stipulation defines the class as:

Al'l persons and entities that purchased
Conpany Annuities issued during the d ass
Period and all persons and entities to which
an ownership interest in such Conpany
Annui ti es was subsequently assigned or
transferred, or that otherw se held any
interest as an Owner in such Conpany



Annuities, during the lass Period . . . .3
Settlenment I1.A 18. The class period is fromJanuary 1, 1998, to
July 28, 2009. It includes approxinmtely 387,000 persons and
entities that purchased and/ or owned approxi mately 474,000 of the

def endants’ annuities. Settlenent Il.A 22; Pls.” M 5.

1. Fornms of Relief

The parties structured two forns of relief for the
cl ass: general policy relief and claimprocess relief. General
policy relief includes two versions: basic and enhanced. Under
bot h basi ¢ and enhanced general policy relief, current owners of
eligible annuity policies that are in deferral or in
annuitization nay elect to receive the entire anount of their
current account value, plus a specified bonus. They will receive
this payout over a period of between two and seven years,
depending on the length of tinme they have already held the
annuity. Omers of eligible policies that are categorized as

fully annuitized will receive a lunp sum paynent. C ass nenbers

3 Excluded fromthe class are officers, directors, or
enpl oyees of any defendant; the affiliates, |egal
representatives, attorneys, successors, or assigns of any
def endant; any judge, justice, or judicial official presiding
over the action and the staff and i mediate famly of any such
judge, justice, or judicial official; the claimscorer and the
arbitrator and nmenbers of their respective i mediate famlies;
and all persons and entities included in, and who did not exclude
t hensel ves from the settlenment class in the action styled
“Cheves, et al. v. American Investors Life Insurance Conpany,
Inc., et al.,” Case No. 031024, which action was previously
pending in the Superior Court of the State of California.
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who elect this relief are not subject to surrender charges.
Settlenment |V.

Bot h basi ¢ and enhanced general policy relief also
i nclude for each policy in deferral a benefit equivalent to a 50%
reduction in the anmount of surrender charges, if any, that would
ot herwi se apply under the policy on a death benefit due in the
event of the death of the owner or the annuitant. Settl enent
| V. E.

Under basic general policy relief, the bonus for each
policy depends on whether the policy qualifies as a “65-and-Over
Contract.” A 65-and-Over Contract is a contract as to which each
original owner of the contract (or if no such original owner was
a natural person, the annuitant) was 65 years of age or ol der
when the contract was issued. The bonus for a 65-and-Over
Contract equals 0.40% of the policy s accumul ation value, and the
bonus for all other contracts equals 0.15% of the policy’s
accumnul ation value. Settlenment IV.B-1V.C

Owmners of 65-and-Over Contract policies that are in
deferral, in annuitization, or fully annuitized may el ect
enhanced general policy relief by submtting an election form
This relief allows the owner to receive a benefit ranging from
0.40%to 2.0% depending on: (1) whether and the extent to which
the original owner’s remaining |ife expectancy exceeds the
policy’s surrender charge period, and (2) how |arge a fraction of
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the original owner’s liquid net worth was used to purchase the
policy. Settlenent |V.C

As an alternative to basic and enhanced general policy
relief, owers of eligible policies may el ect clai mprocess
relief and participate in a claimreview process. Under this
process, class nenbers submt a claimformand proof of alleged
m sconduct by the defendants or sal espersons involved in the
sale. A claimscorer reviews the claimformand materials. The
cl ass nenbers who elect this relief are not subject to cross-
exam nation by the defendants. Depending on the status of the
policy and the score assigned to the corresponding claim class
menbers receive paynents based on a percentage of surrender
charges, if any, previously incurred by the policy owners, and a
bonus ranging from0%to 2.25% Settlenent V.

The settlenent al so includes non-economc relief in the
form of undertakings by the defendants related to the marketing
and sale of annuities and other insurance products offered by
def endants Anerican Investors Life Insurance Conpany or AmerUs
Li fe I nsurance Conpany (now known as Aviva Life and Annuity
Conmpany). The defendants agree to di sclose, when applicable,
that events organi zed by the defendants involve sal es
presentations. They also agree to not m srepresent their status
or the status of their agents as being investnent advisors or
estate planning experts. Further, the defendants will maintain
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gui del i nes and procedures for evaluating the suitability of
annuities sold based upon information provided by the purchaser.

They will also provide information to the purchasers regarding

the characteristics of the annuities, and they will inform and
direct their agents of these undertakings. Settlenent II1.M
2. The Rel ease

The settlenent includes a rel ease and wai ver
(“release”) in exchange for the class nenbers’ relief. The class
menbers rel ease the defendants fromall causes of action, clains,
all egations of liability, damages, restitution, equitable, |egal
and adm nistrative relief, interest, demands or rights that were
or could have been asserted in this action. They also rel ease

“ot her defendants,” defined as those persons and entities that
are nanmed as defendants in the conplaints filed in the putative
cl ass actions, but that are not naned as defendants in the
conplaint. Additionally released are the officers, directors,
enpl oyees, representatives, attorneys, and agents of the
def endants and ot her defendants. Settlenment X

The plaintiffs further agree that they will not
institute, maintain, assert, join, or participate in any action

or proceedi ng agai nst those rel eased that are based on or rel ated

to the facts alleged in the conplaints filed in this action.
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3. Attorneys’ Fees and Expenses and | ncentive
Paynent s

The settlenent includes an agreenent that the
defendants will not oppose the plaintiffs’ notion for an award of
$17, 699, 840.50 for attorneys’ fees and $550, 159. 50 for out-of -
pocket expenses, totaling an award of $18, 250,000. According to
the plaintiffs’ expert, Dr. WIIliam Rei chenstein, who holds an
endowed chair in investnent managenent at Bayl or University and
who has studied annuities for 20 years, the fee award anmounts to
approximately 3% to 9% of the settlenent valuation. The
plaintiffs cross-checked their award using the |oadstar nethod
and found it equates to a 2.3 multiplier of the class counsel’s
| oadstar anmount. Settlenent XI.A Pls.” M 60-63.

The settlenent also requires the defendants to pay the
uncapped costs of settlenent administration, estinmated to be $1
mllion at the tinme of the plaintiffs’ notion for final approval
of settlenent.* Settlenent XI.C, Pls.” M 60.

Lastly, the settlenent includes an incentive award to
the naned plaintiffs in the aggregate anmount of $115,000. The
i ndi vidual awards to the named plaintiffs range from $5000 to

$10, 500 each. Settlenment XI.D.; Pls.” M 74-75.

4 Defense counsel has already paid the cost of notice to the
class. See Hr'g Tr. 62:14-21.
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D. Class Notice

Counsel retained Rust Consulting, Inc., a settlenent
adm ni strator that specializes in class action notification and
settlenment admnistration (“settlenent admnistrator”), to
facilitate notice of the settlement. Pls.” M 11 and Decl aration
of Any L. Lake Regarding Proof of Miiling Notice to Settl enent
Cl ass, Establishing a Toll-Free Information Center, and
Establishing a Wbsite Y 2-3 (“Lake Decl.”) attached to PIs.” M

On August 28, 2009, the settlenent adm nistrator
di ssem nat ed 387, 263 copi es of the Court-approved class notice
package to the | ast known addresses of the class nenbers via
first class, postage pre-paid mail. The class notice described
the action, the applicable ternms, and the class’s clainms. It
di scussed the class nenbers’ right to be heard at the fairness
hearing, their right to exclude thensel ves fromor object to the
settlenment, and the procedure to effectuate an excl usion or
objection. It also discussed the binding effect of the
settlenent for those who chose not to opt out. The class notice
package included appendices that defined key ternms, |isted the
policies covered by the settlenent, denonstrated the bonus
percentage for enhanced general policy relief, explained the
scoring guidelines for claimprocess relief, and provided the
various election fornms necessary to effectuate specific forns of
relief. Lake Decl. 1 6-9 and Ex. B
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The settlenent adm ni strator used an address
verification service to research all miled class packages that
were returned with no forwardi ng address. Over 11,000 out of
19, 800 class notice packages that were returned as undeliverable
with no forwardi ng address were successfully remail ed. Lake
Decl. 9T 7-12.

The settlenent adm nistrator also established a toll-
free call center staffed wth 50 custoner service representatives
who were trained by the parties and the settlenent adm nistrator
to answer cl ass nenbers’ questions. The class notice included
the call center’s phone nunber. The center answered over 41, 400
calls from 23,175 cl ass-nenber callers. Lake Decl. Y 16-17.

When custonmer service representatives were unable to
answer cl ass nenbers’ questions, they referred the class nenbers
to class counsel. C ass counsel answered hundreds of class
menbers’ questions. Counsel also hel ped class nenbers choose a
formof relief, provided the class nenbers’ circunstances, and
hel ped cl ass nenbers conpl ete any applicabl e paperwork. d ass
counsel told class nenbers to call any tine in the future for
advi ce about the settlenent, and class counsel anticipates
receiving such calls in the subsequent nonths. Declaration of J.
Martin Futrell, Esq. 1Y 2-7, attached to Pls.” M; Declaration of
Cristina M Pierson, Esqg. 1Y 3-9, attached to Pls.” M

The settlenent adm ni strator al so established and
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mai nt ai ned an internet website containing class notice
information. The site was nmade available to the public on August
28, 2009, and it contained copies of the settlenent, the Court’s
prelimnary approval order, the form of escrow agreenent, the

cl ass notice and the election and claimforns. The website al so
i ncluded the settlenent adm nistrator’s phone nunber and answers
to frequently asked questions. As of COctober 28, 2009, there had

been 13,936 visits to the website. Lake Decl. 9y 13-14.

E. Response to the Settl enment

Ei ght hundred seventy-four class nenbers requested
exclusion fromthe settlenent. Eight hundred thirty-nine sent
their requests by the opt-out deadline. One class nenber filed a
notion for exclusion after the deadline passed, which the Court
granted. The exclusion rate anounts to 0.2% of the settl enent
class.® Lake Decl. Exs. F, G

Twel ve cl ass nmenbers object to the settlenent and ten
obj ection docunents were filed. These nunbers include three
objectors who filed their objections past the objection

deadline.® The twelve objectors anount to 0.003% of the

> The settlement adm nistrator also received twenty-nine
excl usi on requests from non-cl ass nenbers. See Lake Decl. Ex. H

6 Janes D. Bowran submitted his objection to the Court on
Novenber 2, 2009. Although M. Bowran did not file a notion for
| eave to submt a |ate objection, the Court will consider his
obj ection. Robert and Lynne Lisco noved for leave to file a late
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settlenment class. Al but three objectors are pro se. Lake
Decl. Ex. E; Letter fromJanmes D. Bowran, C ass Menber, to the
Court (Cct. 29, 2009).

The substance of the objections involve an array of
conplaints. Sonme objectors request relief specific to their
ci rcunstances or state that the settlenent is unfair to the
defendants. QO hers object to the attorneys’ fee request, and one
objects to the naned plaintiffs’ incentive award. Sone
objections state that the settlenent and notice are overly
conplex. One objector protests his inability to both object to
and seek exclusion fromthe settlenent. Several objectors take
issue wth specific terns of the settlenment stipulation,
including the rel ease of the defendants’ agents, the nechanics of
the claimreview process, the size of the benefits, and the
sufficiency of the non-economc relief. Lake Decl. Ex. E

Havi ng received notice of the settlenent stipulation,
pursuant to CAFA, the Attorney General of Pennsylvania and the
Attorney Ceneral of Texas on behalf of the Texas Departnent of
| nsurance filed am cus briefs in opposition to the settl enent.

Bot h attorneys general argue, first, that the rel ease inproperly

objection. The Court granted the notion on Novenber 19, 2009.
The Court will not consider the objections from Bruno and Nancy
Leginski. The Leginskis submtted an exclusion with their

obj ections and are consi dered excluded class nenbers. As such,
they may not object to the settlenment. See Settlenent |X A
Notice 24.
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prohibits, or at least chills, class nmenbers from participating,
as witnesses or otherwi se, in regulatory actions brought by the
attorneys general. They argue that this limt on participation
handi caps the states’ abilities to enforce their |laws. They
argue, second, that the release inproperly attenpts to limt the
clainms and relief of pending or future regulatory actions brought
by the attorneys general against the releasees. The Texas
Attorney Ceneral additionally argues that the claimreview

process provides inadequate relief.

F. The Fairness Hearing

The Court held a fairness hearing on Novenber 6, 2009.
Counsel for both the plaintiffs and the defendants appeared at
the fairness hearing and spoke on behalf of their clients. No
attorneys or objectors nade an appearance.’

Attorney John Abel, counsel on behalf of the
Pennsyl vani a Attorney General’s Ofice, appeared and expl ai ned
the attorney general’s views regarding class nmenber participation
in state regulatory actions and the rel ease’ s inpact on clains

and relief in pending and future state regulatory actions. Hr'g

" Two attorneys filed a notice to appear on behalf of three
obj ectors, Martha M chael and Lynne and Robert Lisco. No
obj ectors sought appearance ot herw se. Counsel for Ms. M chael
subsequently wi thdrew the notice of appearance. Counsel for the
Li scos did not appear. Attorney Gary Lightman appeared on behal f
of his clients, individual plaintiffs who opted out of the
settl enment.
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Tr. 7:24-8:5, 33:4-57:8.

Wth regard to the participation concerns, counsel for
the plaintiffs and the defendants and Attorney Abel presented the
Court with an anended rel ease to address this issue. The
anendnent, which the attorneys requested to be attached to the
end of two specified paragraphs of the rel ease, states:

Nothing in this Order shall be construed to

i npede, inpinge, inpair or prevent in any

fashion any Named Pl aintiff and/or C ass

Menber from responding to, cooperating in or

communi cating with any state, federal or

| ocal governnment body or official or any

attorney representing a private party,

including, without limtation, appearance as

a wtness for testinony or the production of

i nformati on.

H'g Tr. 58:18-25.

Wth regard to the release’s inpact on clains and
relief in pending and future regulatory actions, the plaintiffs’
counsel argued that the release extends only to the clains the
plaintiffs have, and it does not release clainms held by the
attorneys general. Additionally, the plaintiffs counsel and the
def endants’ counsel argued, and Attorney Abel agreed, that this

action was not the appropriate forumto determ ne whether the

rel ease forecloses any particular claimor renedy.

1. Analysis

The Court first addresses the issue of class
certification for the settlenent class and the notice sent to the
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cl ass nmenbers. The Court then analyzes the fairness of the
settl enment and the proposed attorneys’ fees, costs, and paynents

to the nanmed plaintiffs.

A Class Certification

When presented with an unopposed notion for class
certification and settlenment approval, a court nust separate its
anal ysis of the class certification issue fromits eval uation of

the settlenment’s fairness. See In re Ins. Brokerage Antitrust

Litig., 579 F.3d 241, 257 (3d Cr. 2009). To certify a class

under Federal Rule of Civil Procedure Rule 23, a court nust find
that the action satisfies all four requirenents of Rule 23(a) and
that the action is maintainable under Rule 23(b)(1), (2), or (3).

Anthem Prods., Inc. v. Wndsor, 521 U S. 591, 614 (1997).

The settlenent class in this case includes all persons
and entities that purchased conpany annuities issued during the
cl ass period and all persons and entities to which an ownership
interest in such annuities was subsequently assigned or
transferred, or that otherwi se held any interests as an owner in
such conpany annuities, during the class period. The class
period conmences on January 1, 1998, and it extends to and

i ncl udes July 28, 20009.

1. Anal ysis Under Rule 23(a)

Rul e 23(a) sets forth four requirenments for class
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certification: nunerosity, comonality, typicality, and adequacy

of representation. See Anthem Prods., 521 U S. at 613. The

Court finds that the class neets these four requirenents.

a. Nunerosity

Rul e 23(a)(1l) requires a finding that the class is so
numer ous that joinder of all class nmenbers is inpracticable.
Al t hough there is no precise nunber for establishing nunerosity,
cl asses that exceed forty or nore class nenbers generally satisfy

this prerequisite. See Stewart v. Abraham 275 F.3d 220, 226-27

(3d Cir. 2001). The settlenent class in this action consists of
approxi mately 387,000 individuals. Because joinder of these
individuals is inpracticable, the plaintiffs satisfy the

numer osity requirenent.

b. Commonal ity

Rule 23(a)(2) requires that there be questions of |aw
or fact comon to the class. |[If class nenbers share at |east one
guestion of |law or fact in common, factual differences anong the
class nenbers’ clainms do not defeat certification. Inre

Prudential Ins. Co. of Am Sales Practice Litig. Agent Actions

(“Prudential 11”), 148 F.3d 283, 309-10 (3d G r. 1998).

In this action, questions of |law and fact necessary to
prove the plaintiffs RICO and state |law clains are comon to the
cl ass and satisfy the commonality requirenent. For exanple, the
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plaintiffs would need to establish whether the defendants
devel oped, used, and taught deceptive practices to the sales
agents and whet her the defendants created or approved deceptive

materials to be distributed to all purchasers.

C. Typicality
Rul e 23(a)(3) requires that the clainms or defenses of
the representative parties be typical of the clains or defenses
of the class. The typicality requirenent ensures that the class
representatives’ interests are aligned with those of the absent
cl ass nmenbers, so that the representatives work to benefit the

cl ass as a whol e. Prudential IIl, 148 F.3d at 311. Wen the

representatives’ clainms and those of the absent class nenbers
arise fromthe sanme course of conduct and are based on the same
| egal theories, the class satisfies typicality, irrespective of
factual differences underlying the individual clains. Baby Neal
v. Casey, 43 F.3d 48, 57-58 (3d G r. 1994).

In this action, all of the plaintiffs’ clains arise
fromthe sanme allegation that the defendants engaged in a schene
to sell long-termdeferred annuities to purchasers by using
fraudul ent m srepresentations. Because this matter chall enges
t he defendants’ uniform course of conduct as it affects the

entire class, the class satisfies typicality.

20



d. Adequacy of Representation

Rul e 24(a)(4) requires a court to find that the
representative parties will fairly and adequately protect the
interests of the class. The representation inquiry is a two-
pronged analysis, testing the qualifications of counsel to
represent the class and determ ning whether any conflicts of
i nterest exist between the class representatives and the absent

class nenbers. See Prudential Il, 148 F.3d at 312. The adequacy

of representation requirenent tends to nerge with the commonality
and typicality criteria of Rule 23(a). Ancthem 521 U S. at 626
n. 20.

In regard to the qualifications of counsel, the Court
finds that the plaintiffs’ counsel is experienced and able to
conduct the litigation on behalf of the class. Lead Attorneys
Mar cus, Auerbach, and Hargrove each have extensive experience in
prosecuting class actions and conplex litigations. M. Marcus
and M. Auerbach have served as |ead counsel in several consuner
cl ass actions, including class actions involving insurance
products. Additionally, M. Hargrove prosecuted the first class
action certified in any court that addressed equity-indexed
annuity products. See Declaration of Jonathan Auerbach, Esg.

Ex. 1 (“Auerbach Decl.”), attached to Pls.” M; Declaration of
John R Hargrove, Esq. T 3-5 (“Hargrove Decl.”), attached to
Pls.” M
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In regard to conflicts of interest between the class
representatives and the absent class nmenbers, the Court finds no
conflicts that defeat certification. The crux of this class
action centers on the allegation that the defendants engaged in a
schene to defraud policyholders. Both the nanmed plaintiffs and
t he absent class nenbers have clains that arise fromthe sane
course of conduct by the defendants and they seek the sane

remedi es.

2. Anal ysis Under Rule 23(b)

After a court determ nes that an action neets the
requi renents of Rule 23(a), it nust consider whether the action
i s mai ntai nabl e under one of the three parts of Rule 23(b). The
plaintiffs seek to have this class certified under Rule 23(b)(3).
Rul e 23(b)(3) requires the court to find that questions
of law or fact common to class nmenbers predom nate over any
guestions affecting only individual nenbers and that a cl ass
action is superior to other avail able nethods for fairly and
efficiently adjudicating the controversy. The Rule provides a
non- exhaustive list of factors to aid the court inits
determ nation: (1) the class nmenbers’ interests in individually
controlling the prosecution or defense of separate actions, (2)
the extent and nature of any litigation concerning the

controversy already begun by or against class nenbers, (3) the
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desirability or undesirability of concentrating the litigation of
the clains in the particular forum and (4) the likely
difficulties in managing a class action. A district court need
not inquire into the fourth factor when evaluating a settl enent-

only class certification. See Ancthem 521 U S. at 620.

a. Pr edom nance

Under the predom nance requirenment, a court nust
determ ne that common questions of |law or fact predom nate over
any questions affecting only individual menbers. This
requirenent is nore stringent than the comonality requirenent of

Rule 23(a). In re Ins. Brokerage Antitrust Litig., 579 F.3d at

266. To establish predom nance, the plaintiffs nust show by a
preponderance of the evidence that the elenents of their claim
can be proven by evidence common to all in their class. See In

re Hydrogen Peroxide Antitrust Litig., 552 F.3d 305, 311-12, 320

(3d Cr. 2008).
Courts have found that cases alleging a conmon schene
of deception through the use of uniform m srepresentati ons and

om ssions satisfy the predom nance requirenment. See Prudenti al

Il, 148 F.3d at 314-15 (affirm ng finding of predom nance for

fraud all egation based in part on defendant’s uniform sal es

mat erials containing statenments at issue); lorio v. Asset Mtdg.

Inc., No. 05Cv633 IEG (CAB), 2006 U.S. Dist. LEXIS 94948 (S.D
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Cal. July 26, 2006) (finding predom nance for fraud allegation
based on defendant’s uniformwitten materials that contained

al l eged m srepresentations); Negrete v. Allianz Life Ins. Co. of

N. Am, 238 F.R D. 482, 491-92 (C.D. Cal. 2006) (finding
predom nance for RICO claimbased on uniformwitten marketing
materials and plaintiffs allegations of fraud). |[Individual
gquestions as to each investor’s reliance on the

m srepresentati ons do not prevent a finding of predom nance.

Prudential 11, 148 F.3d at 315.

In this action, the plaintiffs allege that the
def endants engaged in a common schene to defraud the class
menbers into purchasing long-termdeferred annuities through
uni form m srepresentati ons and om ssions regarding the annuities
products. The plaintiffs provide evidence that the defendants:
(1) required all agents to represent that the annuities were
suitable for the purchasers, (2) required all agents to use the
def endants’ package of materials in every sale and to provide the
package to every purchaser, and (3) required that all marketing
docunents relating to AnerUs products be drafted or approved by
t he defendants. This evidence consists of uniformwitten
materials that contain the alleged m srepresentati ons and
om ssions, and it is comon to all in the class for proving the
various fraud allegations. Based on the plaintiffs’ allegations
and the record before the Court, the plaintiffs neet the
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predom nance requirenent for class certification. See Pls.
Factual M in Support of M for Cass Certification and in Qop.
to Defs.” M for Summ J. 21-22 and Exs. 19, 22, 24, 28, 30, 34

(“M for Certif.”).

b. Superiority

Under the superiority requirenent, the court determ nes
whet her a class action, rather than individual litigation, is the
best nethod for achieving a fair and efficient adjudication. See

Newton v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 259 F.3d

154, 190 (3d G r. 2001).

A class action in this case is superior to other
met hods of litigation. First, class nmenbers are likely to | ack
the financial incentive to litigate their suits individually
because nost, if not all, of the class nenbers’ clains are nodest

in light of the costs of litigation.® See In re Prudential Ins.

Co. of Am Sales Practice Litig. Agent Actions (“Prudential 1"),

962 F. Supp. 450, 522-23 (D.N.J. 1997), affirned, 148 F.3d at

315-16. Second, class adjudication saves tinme, effort and the

8 For exanple, M. and Ms. Stein invested approximately
$20,000 in their deferred annuity. Mary Lynch invested $65, 000
of her $75,000 in |ife savings in her deferred annuity. M. and
Ms. Price invested approximately $61,000 in two separate
deferred annuities. Dr. Healy invested approximtely $107, 000 in
his deferred annuity. M. Ryles invested approxi mately $80, 000
in her deferred annuities. M. Edwards invested approxi mately
$27,000 in her deferred annuities. Conplaint §f 105, 125, 148,
147, 174, 200.
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expense of litigating the clainms of approxi mtely 387,000 class
menbers. Third, there have been few individual suits on behalf
of class nenbers in |light of the hundreds of thousands of
cl ai mants.

Finding that the requirenents of Rule 23(a) and Rule
23(b)(3) are net, the Court hereby certifies the class as

presented by the plaintiffs and unopposed by the defendants.

B. Cl ass Notice

Under Rule 23(c)(2)(B), notice nust be given to
potential class nenbers by the best notice practicabl e under the
circunstances for all classes certified under Rule 23(b)(3).

This includes individual notice to all potential class nenbers
that can be identified through reasonable effort. Notice mnust
state in clear, concise and plain | anguage: (1) the nature of the
action; (2) the definition of the class certified; (3) the class
clainms, issues or defenses; (4) the class nmenber’s right to enter
an appearance by an attorney; (5) the class nmenber’s right to be
excluded fromthe class; (6) the tinme and manner for requesting
exclusion; and (7) the binding effect of settlenent on cl ass
menbers. Fed. R Cv. P. 23(c)(2)(B). A court must determ ne
that notice was appropriate before evaluating the nerits of the

settlenment itself. See e.qg., Prudential 11, 148 F.3d at 326-27.

Two obj ectors, Janes D. Bowran and Martha M chael,
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object to the settlenent on the grounds that the notice was
overly conmplex. M. Bowran argues that the notice was too
conplicated for class nmenbers to elect the relief they wanted

wi t hout professional help. M. Mchael argues that the notice
was too long and witten in too small of a font, the description
of the relief was confusing, and the term“rel easees,” as used in
the notice, required a burdensonme cross-reference to the
settlenment itself.

The Court finds these objections unpersuasive and hol ds
that the notice to the class nenbers nmet the requirenents of Rule
23(c)(2)(B). The settlenent adm nistrator sent individual notice
packages to 387,263 individuals, and of the 19, 800 packages t hat
were returned as undeliverable, 11,000 were successfully
remai l ed. The notice was witten in sinple English and was
readi | y understandabl e by the class, as denonstrated by the snal
nunmber of objectors. It described the action, the applicable
terns, and the class’'s clains. It discussed the class nenbers’
right to be heard at the fairness hearing through appearance by
counsel or otherwise, their right to exclude thenselves fromor
object to the settlenent, and the procedure to effectuate an
exclusion or objection. It also discussed the binding effect of
the settlenent for those who chose not to opt out.

The notice was no nore conplicated than necessary for
the class nenbers to understand a conplex settlenment that settles
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the conplex litigation. The length of the notice, totaling

ei ght een pages of content and ten pages of appendices, and
including the two election fornms for enhanced general policy
relief and claimprocess relief, was necessary to provide class
menbers with the information they needed to understand the
settlenment and the forns they needed to el ect specific relief.

It included a summary, a table of contents, and detail ed answers
that explained the facets of the settlenment. The appendi ces
provi ded definitions of key terns, a review of the claimscoring
process, and a table denonstrating the bonus percentages. d ass
menbers with questions could seek nore information on the

settl enment website, which featured answers to frequently asked
guestions, relevant docunents, and printable versions of the two
election fornms. Cass nenbers could al so speak with custoner
service representatives and class counsel if they had further

guesti ons.
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C. Approval of the Settl enent?®

The plaintiffs explain that their decision to settle is
based upon consideration of: (1) the fairness, reasonabl eness and
adequacy of the settlenent stipulation; (2) the substantial risks
and uncertainties of protracted litigation and trial, especially
in conplex actions such as this, as well as the difficulties,
del ays and risks of adverse results inherent in such litigation;
(3) the needs and interests of the class nenbers; and (4) the
desirability of consummating the settlenent stipulation pronptly,
in order to provide effective relief to the class nenbers. Pls.
M 6-7.

Pursuant to Federal Rule of G vil Procedure Rule 23(e),
in order for a court to approve a class settlenent, it nust find

that the settlenment is fair, reasonable and adequate. See In re

Gen. Motors Corp. Pick-Up Truck Fuel Tank Prods. Liab. Litig., 55

F.3d 768, 785 (3d Cir. 1995). \Wen considering a cl ass

settlenent, the “court plays the inportant role of protector of

® The Court has jurisdiction to rule on the settlement. The
Court has federal question subject matter jurisdiction over the
plaintiffs two RRCO clains. See 18 U.S.C. § 1964. The Court
has supplenental jurisdiction over the plaintiffs’ state |aw
cl ai rs because the clains are part of the same case or
controversy as the RICO clains. See 28 U . S.C. § 1367. The Court
has personal jurisdiction over the plaintiffs and the absent
cl ass nenbers based on the notice provided to all class nenbers,
whi ch infornmed them of the nature of the litigation, their
opportunity to be heard and their opportunity to withdraw from
the class. See Prudential 11, 148 F.3d at 306 (citing Phillips
Petroleumv. Shutts, 472 U. S. 767, 811-12 (1985)).
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the [absent class nenbers’] interests, in a sort of fiduciary
capacity.” 1d. at 784.

In Grsh v. Jepson, 521 F.2d 153 (3d G r. 1975), the

Court of Appeals for the Third Circuit established the foll ow ng
nine factors that a district court should consider to determ ne
whet her a settlenment is fair, reasonable and adequate: (1) the
conplexity, expense and likely duration of the litigation; (2)
the reaction of the class to the settlenent; (3) the stage of the
proceedi ngs and the anmount of discovery conpleted; (4) the risks
of establishing liability; (5) the risks of establishing damages;
(6) the risks of maintaining the class through the trial; (7) the
ability of the defendants to withstand a greater settlenent; (8)
t he range of reasonabl eness of the settlenent fund in Iight of

t he best possible recovery; and (9) the range of reasonabl eness
of the settlenent fund in light of the attendant risks of
l[itigation. 1d. at 157.

A prelimnary approval of the settlenent establishes an
initial presunption of fairness when the court finds: (1) the
negoti ations occurred at armis length, (2) there was sufficient
di scovery, (3) the proponents of the settlenent are experienced
insimlar litigation, and (4) only a small fraction of the class

objected. In re Gen. Mdtors, 55 F.3d at 785.

The Court finds an initial presunption of fairness for
the settlenent. Further, in applying the Grsh factors, the
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Court is satisfied that the settlenent is fair, reasonabl e and

adequate to the class nenbers.

1. Initial Presunption of Fairness

The Court prelimnarily approved the settlenent on July
28, 2009, and it finds that there is an initial presunption of
fairness because the settlenent neets all four of the factors
that create the presunption. First, the settlenment negotiations
occurred at arnmis length. The parties reached the settl enment
stipulation after protracted negotiations over the course of one
year. The negotiations enconpassed several rounds of mnediation
with Professor Green, who is extrenely experienced in mediating
| arge, conplex cases such as this one. The parties also tal ked
wi t hout Professor Geen, in order to nove along their
di scussi ons.

Second, the parties conducted sufficient discovery.
Cl ass counsel reviewed hundreds of thousands of pages of
docunents and took ni ne depositions of corporate designees and
enpl oyees. They retained three experts and attached thirty-five
exhibits to support their notion for class certification and
their opposition to the defendants’ notion for summary judgnent.

Third, the plaintiffs’ counsel is extrenely experienced
in mtters simlar to the one at hand. The attorneys have served

as | ead counsel in nunerous class actions on behal f of insureds
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and ot her parties against insurance conpani es and have previously
l[itigated long-termannuities suits.

Fourth, a very small fraction of the class has objected
to the settlenment. Notice was sent to 387,263 potential class
menbers. O those, only 12 objected. The percentage of

objectors is only 0.003% of the entire cl ass.

2. The G rsh Factors

Havi ng established a presunption of fairness for the
settlenent, the Court turns to the Grsh factors and finds that
they weigh in favor of settlenment approval.

a. The Conpl exity, Expense and Likely Duration
of the Litigation

The first Grsh factor, the conplexity, expense, and
likely duration of the litigation, weighs in favor of the Court
finding that the settlenent stipulation is fair, reasonable and
adequate. The action involves numerous conplex | egal questions
and defenses. |If the case were to proceed in litigation, it
woul d require an enornmous outlay of tinme, noney and energy from
all of the parties, above and beyond the amount that they have
expended in the five years that this action has been pendi ng.

The plaintiffs’ RICO clains add to the conplexity of this already
conplicated case because of the novel issues they present. The

settlenment avoids all of the costly uncertainty discussed above,
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and instead, provides class nenbers with certain, tinely relief.

b. The Reaction of the Cass to the Settl enent

The second factor, the reaction of the class, also
favors approval of the settlenment. The nunber of class nenbers
who sought exclusion or who object to the settlenent stipulation
denonstrates cl ass-wi de approval of the settlenent. The
substance of the objections also fails to present an obstacle to
final approval. Further, the Court finds the states attorneys’
general argunents for rejecting the settlenent to be

unper suasi ve.

(1) Objections and Exclusions

The | ow percentage of objections and exclusions to the
settlenment stipulation denonstrates class support for the
settlement. Only 12 out of 387,263 class nenbers object to the
settlenment and only 840 were excl uded.

The disparity between the nunber of potential class
menbers and the nunber of objectors creates a strong presunption

in favor of the settl enent. In re Cendant Corp. Litig., 264 F.3d

201, 235 (3d Cr. 2001). Here, the disparity between the
objectors and the potential class is great: only 0.003% of the
settl enment class objected.

The 840 excl usions anobunt to only 0.2% of the cl ass,
al so denonstrating the class’s approval of the settlenent. The
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Court of Appeals for the Third Crcuit previously affirnmed a
district court’s finding that 0.2% of exclusions weighs in favor

of settlenent approval. Prudential 11, 148 F.3d at 318.

Further, the percentages of the objections and exclusions in this
action are simlar to or |ower than other approved class action
settlenments for cases alleging fraudul ent investnent sales
practices.

In light of the investigations class nenbers nade into
the settlenent, the | ow nunbers of objections and excl usi ons
denonstrate the class’s affirmati ve endorsenent of the
settlenment. Approximately 23,175 class nenbers called the toll-
free tel ephone nunber for information about the settlenent, and
yet only 12 cl ass nenbers object and only 840 were excl uded.

Upon consi deration of the substance of the objections,
the issues raised by the objectors do not present an obstacle to

final approval of the settlenent.

10 See e.qg., Varacallo v. Mass. Mut. Life Ins. Co., 226
F.R D. 207, 237 (D.N.J. 2005) (approving settlenment wth 0.06%
excl usions and 0.003% obj ections in insurance fraud cl ass
action); Inre Metro. Life Ins. Co. Sales Practices Litig., Msc.
Docket No. 96-179, MDL No. 1091, 1999 U.S. Dist. LEXI S 22688, at
*79-80 (WD. Pa. Dec. 28, 1999) (approving settlenment with 0.33%
excl usions and 0.003% obj ections in annuities’ fraud cl ass
action); Prudential I, 962 F. Supp. at 537 (approving settl enent
wi th 0.2% excl usions and 0.003% obj ections in insurance fraud
cl ass action).
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Four of the twelve objectors, Robert E. Seikel, !
Dallas J. Raby, Phillis A Raby, and M chael Gopoian, object to
the settlenent for personal reasons. M. Seikel and M. and Ms.
Raby obj ect because they did not experience any w ongdoi ng by the
defendants. M. Gopoi an objects because he wants to recover $430
froma charge on his account. These four personal conplaints do
not upset the settlenent’s fairness to the class as a whole. See

Elkins v. Equitable Life Ins. Co., Cvil Action No. 96-296-Cl V-T-

17B, 1998 U.S. Dist. LEXIS 1557, at *90-91 (MD. Fla. Jan 28,
1998).

Two objectors to the settlenent, David D. Dal qui st and
Jonat han Upchurch on behalf of Edith M Newconer, object based on
a m sunderstanding of the settlenent terns, and therefore their
obj ections do not affect the settlenent’s fairness. M. Dalquist
protests the inability to transfer his funds to another provider
via a non-taxable transfer, and M. Upchurch protests the |ack of
benefits for death benefits contracts. Because both forns of
relief sought by the objectors are available under the settlenent

stipulation, the objections lack nerit.

1 M. Seikel also objects because class nmenbers cannot both
excl ude thensel ves fromthe settlenent and object to it. The
Court overrules this objection. Courts routinely approve
settlements with such [imtations. See e.q., AOden v. Gardner,
294 Fed. Appx. 210, 216 (6th Gr. 2008); Elkins v. Equitable Life
Ins. Co., Civil Action No. 96-296-ClV-T-17B, 1998 U.S. D st.
LEXIS 1557, at *16 (M D. Fla. Jan. 28, 1998).
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Four objectors find the settlenent’s relief
insufficient. James D. Bowran argues that the claimreview
process is unfair because the defendants choose the claimscorers
and the class nenbers nust prove, wthout knowi ng the | aw, that
t he defendants engaged in m sconduct. M. Mchael objects to the
cl ai mrevi ew process because, unlike a settlenent reached between
the M nnesota Attorney General and the defendants, the relief in
this settlenent stipulation does not include rescission and a
full refund of the class nmenbers’ investnents. M. Mchael also
finds the rel ease of the defendants’ agents to be overly broad
and wi thout consideration.? Robert and Lynne Lisco, through
their attorney, object to the relief, finding the value “neager”

conpared to possible relief available under Illinois state

2 Ms. M chael objects further on the grounds that the non-
economc relief is insufficient because it |acks nonitoring and
enf orcenment provisions, and the claimreview process calls into
guestion the predom nance and superiority requirenments under Rul e
23(b)(3). She also argues that the settlement is unfair because
t he bonuses will be funded at the expense of class nenbers
t hrough internal manipul ations of the annuities’ interest rates.

The Court overrul es these objections. First, the Court
finds the non-econonmic relief fair and notes that, during the
pendency of this action, the Securities and Exchange Conm ssion
i ssued a rule changing the way and by whom t hese products can be
sold. Second, as stated above, the Court finds that this class
neets the requirenents for class certification. Third, the terns
of the settlenment expressly prohibit the internal manipul ations
that Ms. M chael fears. The plaintiffs’ interest rate is the
greater of three ternms: two percent, the conpany’ s market rate at
the tine the paynents are nade, and the rate that is in the
policy. See Notice 17; H'g Tr. 27:17-18:8, 53:12-54: 20.
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statutes. They urge the Court to reject the settlenment for class
nmenbers fromlllinois above the age of 60.13

The Court finds these objections unpersuasive. First,
the claimreview process is only one formof relief afforded to
class nmenbers in the settlenment. Unlike the Mnnesota settl enent
agreenent, reached for a class conprising 0.9% of this settlenent
cl ass and which solely affords a claimreview process, class
menbers have the option of the claimreview process or general
policy relief. Cass nenbers thus need not prove that the
def endants engaged in m sconduct in order to receive benefits,
and therefore their relief options are broader than those
provi ded under the M nnesota agreenent. See Pls.” M 31; H'g
Tr. 26:2-32:20.

Second, the release of agents is a necessary conponent
of the settlenment agreenent in order to provide finality.
O herwi se, dissatisfied policyholders could sue the defendants’
agents who would then, in turn, look to the defendants for

indemmity or contribution. Prudential I, 962 F. Supp. at 559;

See Prudential 11, 148 F.3d at 326 (affirm ng rel ease of al

13 Robert and Lynne Lisco also object to the fact that they
did not receive the aggregate value of the settlenent until
Novenber 2, 2009, when they reviewed the plaintiffs’ notion for
final approval of settlenent, which included the expert’s
cal culation. The Court overrules this objection. The Liscos do
not explain why they object to the date of the rel ease of the
settlement’s aggregate val ue, nor how the date of the rel ease
har med t hem
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clainms that arise out of the same conduct as alleged in the

conplaint).

(2) Amcus Briefs fromthe Pennsyl vani a and
Texas Attorneys General

The attorneys general from Pennsylvania and Texas
submtted amcus briefs to the Court in opposition to the
settlenment stipulation. Both attorneys general argue that the
settlenment stipulation release is excessively broad because it
prohi bits class nenbers from participating, as w tnesses or
otherwi se, in regulatory actions against the rel easees. They
argue further that the release inproperly attenpts to foreclose
parens patriae clainms and restitution to class nenbers as a form
of relief that the attorneys general mght seek in their own
litigation against the defendants. Penn. Br. 5-7; Tex. Br. 9-11

Attorney Abel and counsel for the plaintiffs and
def endants worked together at the fairness hearing to address the
attorneys’ general participation concerns. They requested that
the Court anend the release to explicitly allow class nmenbers to
respond to, cooperate in and conmunicate with regul atory bodies
i nvestigating the defendants’ behavior. The Court approves the

amendnent to the rel ease and adopts it into its Final Oder

% Five objectors, two of whom object on no other grounds,
object to the settlenent’s proposed attorneys’ fees. These
obj ectors’ argunents are addressed in the attorneys’ fees section
of the Menorandum

38



In terns of foreclosed clains or relief, the issue of
whet her a parens patriae claimor restitution renedy may be
forecl osed because of the release is not currently before the
Court. The defendants in this action are entitled to a rel ease
of all clainms held by class nmenbers in exchange for providing the
relief outlined in the settlenent. The attorneys’ general |aw
enforcenment powers are not clainms the plaintiffs have, and as
such, the plaintiffs do not rel ease any of these clains.

In addition to the concerns about the rel ease, the
Texas Attorney Ceneral argues that the relief avail able under the
claimreview process is inadequate. The attorney general argues
that class nenbers seeking this relief who receive the two
hi ghest possi bl e scores by denonstrating fraud should recoup a
full refund of surrender charges.

The Court disagrees. Although the claimreview process
does not provide the opportunity to receive a full refund of
surrender charges, it does provide significant concessions that
benefit class nenbers. The defendants cannot cross exam ne the
cl ass nmenbers who elect this formof relief in order to undercut
the class nenbers’ allegations.

The Court nust consider whether the relief provided in
the settlenent stipulation, taken as a whole, is fair, adequate
and reasonable to the class nenbers. Upon consideration of the
class’s reaction to the proposed settlenent stipulation, and in
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light of the attorneys’ general argunents, the Court finds that
the reaction of the class to the settlenent weighs in favor of
final approval.

C. The Stage of the Proceedings and the Anpunt
of Discovery Conpleted

The third factor, the stage of the proceedings and the
anount of discovery, simlarly weighs toward acceptance of the
settlenment. Post-discovery settlenents are nore likely to

reflect the true value of the claim Bell Atl. Corp. v. Bolager,

2 F.3d 1304, 1314 (3d Cir. 1993).

Here, the settlenent was achieved after years of
l[itigation. The Court has considered notions to dismss and
numerous ot her pretrial disputes. The parties have produced nore
t han 200, 000 docunents, taken 21 depositions, and retained
several experts. The parties briefed notions for summary
judgnent and class certification. The current docket includes
459 docket entries, 421 of which preceded the proposed
settlenment. This background proves that the parties had a
tremendous “appreciation of the nerits of the case before

negotiating.” 1n re Gen. Mdtors, 55 F.3d at 813.

d. The Ri sks of Establishing Liability and
Danages

The fourth and fifth factors, the risks of establishing
liability and the risks of establishing damages, weigh in favor
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of settlement. As to liability, first, the plaintiffs have
al ready faced significant challenges by bringing civil R CO
claims, which the Court dism ssed once and whi ch present

conplexities. See McCarter v. Mtcham 883 F.2d 196, 208 (3d

Cr. 1989) (Sloviter, J., dissenting in part, concurring in
part).

Second, the defendants filed a conprehensive notion for
summary judgnent. The notion challenges the plaintiffs’ ability
to bring their RICO and state law clains, and it al so argues that
the RICO clains are preenpted by the M Carren-Ferguson Act and
barred by the filed rate doctrine. These argunments raise
difficult issues, the outcone of which is uncertain.

Third, even if this action survived summary judgnent,
the trial would be conplex and risky. It would involve intricate
actuarial and financial analysis of the defendants’ annuities and

an inevitable battle of the experts. See Prudential |, 962 F.

Supp. at 539 (noting the risks of establishing liability because
of opposing expert w tnesses).

As to damages, the plaintiffs would struggle to prove a
damage anount. The plaintiffs allege that the defendants
m srepresented the character of the annuities during the sales of
the policies. These allegations do not |end thenselves to

strai ghtforward damage cal cul ations, and the plaintiffs may have
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difficulty proving a nonetary figure based on this harm

e. The Ri sks of Maintaining the O ass Through
Trial

The sixth Grsh factor, the risk of maintaining the
class action through trial, is a neutral issue in this case.
There is always sone risk of decertification in any class action.

f. The Ability of the Defendants to Wthstand a
Geater Settl enent

The seventh G rsh factor, the ability of the
defendants to withstand a greater judgnent, is also neutral. The
plaintiffs’ expert Dr. Reichenstein valued the settlenent to
range from approxi mately $185, 250, 000 to $549, 250, 000, i ncl udi ng
t he sought attorneys’ fees, expenses, and costs of settlenent
admnistration, all of which the defendants are to pay. There is
no reason to think that the defendants, conprising najor
corporations, would be unable to wthstand a greater judgnent.

g. The Reasonabl eness of the Settlenent in Light

of the Best Possible Recovery and the
Attendant Risks of Litigation

The eighth and ninth G rsh factors, the reasonabl eness
of the settlenment in light of the best possible recovery and the
attendant risks of litigation, support approval of the

settlement. The thrust of the plaintiffs allegations is that the
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defendants products are illiquid. The settlenent relief
liquifies the annuities and allows class nenbers to receive

i mredi at e paynents and bonuses. C ass nenbers who can establish
fraud can receive even greater relief. The reasonabl eness of the
settlenment is reinforced by the fact that annuities are
inherently illiquid products. By nature, they are |long-term

i nvestnments that provide |ong-term payouts. Further, the
settlenment is conmmensurate with other cases involving annuity

sal es practices.

Dr. Reichenstein, who has studied annuities for nore
than two decades, estimates that the total settlement relief
ranges between $166 million to $530 million. d ass counsel
believe that the settlenent value will surpass the |ow estimation
because, by the tine of the fairness hearing, class participation

was al ready hi gher than what Dr. Reichenstein had antici pated

1> See Strube v. Am Equity Life Ins. Co., Case No.
6: 01-cv-1236-Orl -19DAB, 2006 U.S. Dist. LEXIS 28582 at *7 (M D
Fla. May 5, 2006) (noting approved settlenment offering el ection
of i medi ate 2% annui tization bonus to annuity values or a claim
review process); Gove v. Principal Mut. Life Ins. Co., 200
F.R D. 434, 437-38 (S.D. lowa 2001) (approving settl enent
conprising death benefits in the formof free termlife insurance
or claimreview process); Snell v. Allianz Life Ins. Co. of N
Am, Cv. No. 97-2784 (RLE), 2000 U.S. Dist. LEXI S 13611 (D.
M nn. Sept. 8, 2000) (approving settlenent conprising election of
benefits and bonuses based on policies or a claimreview
process).
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when calculating the low figure.'® H'g Tr. 67:20-68: 4.

After finding a presunption of fairness for the
settlenment and applying the Grsh factors, the Court concl udes
that the settlenment is fair, reasonable and adequate under Rule
23(e). Al but two of the Grsh factors weigh in favor of
approving the settlenent. The two factors that do not weigh in
favor are nerely neutral. For these reasons, the Court approves

the settl enment under 23(e).

C. At t or neys Fees and Expenses

Class counsel in a class action who recovers a conmnon
fund for the benefit of persons other than hinself or his client
is entitled to a fair and reasonabl e award of attorneys’ fees

fromthe fund as a whol e. Boei ng Co. v. Van CGenert, 444 U.S.

472, 478 (1980). The Court of Appeals for the Third Crcuit
favors the percentage-of-recovery nethod for fee calculation in

conmpn fund cases. Prudential IIl, 148 F.3d at 333. It al so

approves a district court’s use of this nmethod when eval uating
settlenments that involve an uncapped val uati on dependent upon the

relief class nmenbers seek. Id. dass counsel in this action

' The nonnonetary relief also adds to the settlenment’s
fairness. It prevents the defendants from engaging in the alleged
sales practices in the future by requiring the defendants to
undert ake changes in the marketing and sales of annuities and
ot her i nsurance products.
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used the percentage-of-recovery nethod to cal cul ate the proposed
fee award. It al so used the | odestar method, the alternative
met hod of fee calculation, as a cross-check to ensure that the

fee ampbunt is reasonable. See In re Ins. Brokerage Antitrust

Litig., 579 F.3d at 280.

As a result of these cal culations and the cal cul ations
of Dr. Reichenstein, class counsel seeks an award of attorneys’
fees between 3% and 9% of the settlenment valuation, based on the
estimated high and | ow of the settlenent total. This fee award
anounts to $17, 699, 840.50. d ass counsel al so requests
$550, 159. 50 for reinbursenment of its out-of-pocket expenses.?’

The Court finds that the attorneys’ fees and expenses

request is reasonable, and it grants class counsel’s request.

1. The Reasonabl eness of the Fees

The Court of Appeals for the Third G rcuit requires
district courts to consider seven factors when determ ning the
reasonabl eness of a fee cal culated via the percentage-of-recovery

nmet hod. Gunter v. Ridgewood Energy Corp., 223 F.3d 190 (3d GCr

2000). They are: (1) the size of the fund created and nunber of

persons benefitted, (2) the presence or absence of substanti al

7 The fee award does not include the costs of settl enent
adm ni stration, of which, as stated above, the defendants have
agreed to pay.
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obj ections by nenbers of the class to the settlenent terns and/ or
fees requested by counsel, (3) the skill and efficiency of the
attorneys involved, (4) the conplexity and duration of the
litigation, (5) the risk of nonpaynent, (6) the anount of tine
devoted to the case by the plaintiffs’ counsel, and (7) the
awards in simlar cases. [|d. at 195 n.1. Al factors weigh in
favor of approving the attorneys’ fee petition in this case.

The fourth factor, the conplexity and duration of the
litigation, is the first a district court can and shoul d consi der
when awarding fees. [d. at 197. This factor weighs in favor of
class counsel’s fee request. The plaintiffs’ case involves
conpl ex |l egal issues including alleged violations of R CO and a
conspiracy to violate RICO along with various state | aw cl ai ns.
The litigation has been pending for nore than five years, and
cl ass counsel has conducted extensive discovery, having revi ened
hundreds of thousands of docunents and conducted nunerous
depositions of the defendants’ agents and corporate designees.

Cl ass counsel has also retained experts to anal yze the
def endants’ annuity products, and it has filed several conplex
nmoti ons and defended agai nst several such notions.

The first factor, the size of the fund created and the
nunber of persons benefitted, also favors the fee award. Here,

as calculated by Dr. Reichenstein, the proposed settl enent val ue
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i s between $185, 250, 000 and $549, 250, 000, a val ue that includes
cl ass counsel’s requested attorneys’ fees and expenses and the
costs of settlenment admnistration. The attorneys’ fee request
of $17,699, 840.50 equates to 3% to 9% of the value of the
proposed settlenment. This settlenent award benefits over 387, 000
i ndi vidual s across the nation and serves approxi mately 474, 000
pol i ci es.

The second factor, the nunmber of substanti al
obj ections, also weighs in class counsel’s favor. First, only
five class nenbers, M. Seikel, M. Bowran, Ms. M chael, Joseph
A. Diggle and Douglas B. Young, object to the attorneys’ fee
request, stating that the request is too high and will affect the
plaintiffs dividends. The small nunber of objectors weighs in
favor of fee approval, particularly because the section in the
notice that described the sought attorneys fees was directly
above the section that advised class nenbers how to object to the
settl enent.

Second, the objectors do not substantiate their
obj ections. None of the objectors presents evidence that the
attorneys’ award would affect the plaintiffs’ dividends. See

Prudential 11, 148 F.3d at 336. Prof essor G een, who nedi at ed

the settlenent, attested that the parties did not discuss the

attorneys’ fees and expenses until the parties agreed on the
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mat eri al conponents of the settlenment. The small nunber of
obj ections and the objections’ lack of nmerit indicate that the

class is satisfied with the fee award. See Varacallo v. Mass.

Mut. Life Ins. Co., 226 F.R D. 207, 251 (D.N.J. 2005) (finding

that fewer than 50 objections to attorneys’ fee request in a
class of 3 mllion supported approval of fee award).

The third factor, the skill and efficiency of the
attorneys invol ved, supports approval of the fee request. d ass
counsel is highly skilled in this area and has extensive
experience in litigating class actions on behalf of insureds and
ot her parties against insurance conpanies. Counsel for the
defendants is nationally-recognized as being a leading firmin
t he defense of class actions and those involving insurance
products. C ass counsel has vigorously litigated, and defense
counsel has vigorously defended against, the clains on behal f of
the class. See Pls.” M 68.

The fifth factor, the risk of nonpaynent, al so weighs
in favor of the fee request. C ass counsel undertook
representation on a contingency basis and advanced hundreds of
t housands of dollars in expenses. As stated above, this case
i nvol ved conpl ex issues of |aw, and class counsel prosecuted this
case for nore than five years, w thout any guarantee of paynent.

G ven the conplexity of the case and the effort and risk invol ved
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in prosecuting the action, the fee request is reasonable.

The sixth factor, the anount of tinme devoted by
counsel, further supports the fee anmbunt. C ass counse
docunents 16,212 hours of contingent work on this litigation.
These hours worked justify the anobunt of the fee petition and are
further confirmed by the reasonabl e outcone of the | odestar
cross-check, discussed below. See Pls.” M 70.

The seventh factor, the awards granted in simlar
cases, also supports the fee anount. C ass counsel’s sought fee
award of 3% to 9% of the settlement anmount fits confortably
wi thin the range of approved fee amounts for simlar cases. One
district court inthis circuit created a chart for fees in
i nsurance sal es practices cases and denonstrated that approved
fees range between 6.5% and 14.5% for settlenents val ued between
$90.1 mllion and $1.8 billion. Varacallo, 226 F.R D. at 253-54.
The Court of Appeals for the Third Grcuit has approved a higher
percentage than that sought by class counsel, affirmng an award
of 21.25% of a settlement valued at approximately $100 mllion.

In re AT&T Corp. Secs. Litig., 455 F.3d 160, 167-170 (3d Cr

2006) .
The | odestar cross-check analysis further supports the
reasonabl eness of the attorneys’ fee request. Under the | odestar

met hod, the court cal culates the proper fee by multiplying the
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nunber of hours spent on the litigation by an appropriate hourly

rate, creating the |lodestar calculation. See In re Gen. Mtors,

55 F. 3d at 819 n.37. The proposed fee is then divided by the
| odestar calculation, resulting in a |lodestar nultiplier. Inre

AT&T Corp. Secs. Litig., 455 F.3d at 164. The multiplier

attenpts to account for the risk of nonrecovery and the quality
of the attorneys’ work. |d. at 164 n.4. Al though the resulting
mul tiplier need not fall within any pre-defined range, the Court
of Appeals for the Third Circuit has noted that nultiples ranging
fromone to four are frequently awarded in common fund cases when

the | odestar nethod is applied. See Prudential |1, 148 F. 3d at

341.

In this case, the |odestar for class counsel is
$7,942, 757. 50, based on counsel’s current hourly rates that the
firmcustomarily charges its hourly clients. The nultiplier is
2.3 and is safely within the range of nultipliers awarded in the
Court of Appeals for the Third Crcuit. See Auerbach Decl. § 5
and Ex. 2; Hargrove Decl. f 8 and Ex. 1; Declaration of denn
Manochi, Esg. 1 5 and Ex. 1 (“Manochi Decl.”), attached to Pls.
M ; Declaration of David S. Senoff § 5 and Ex. 2 (“Senoff
Decl.”), attached to Pls.” M; Declaration of Jacob A Goldberg 1

5 and Ex. 2 (“CGoldberg Decl.”), attached to Pls.” M
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2. Rei nbur senent of Qut - of - Pocket Expenses

Cl ass counsel seeks $550,159.50 in expenses as part of
its overall attorney award of $18.25 million. The attorneys
conprising class counsel set forth their expenses in declarations
acconpanying the plaintiffs’ notion for final approval of the
settlenment. The categories for expenses include: consulting and
expert witness fees; nediation fees; photocopying; IT, |egal
research, and publications; mail and delivery charges; |ong
di stance charges; travel and |living expenses; w tness fees and
service of process. See Auerbach Decl. § 6 and Ex. 2; Hargrove
Decl. 1 9 and Ex. 2; Manochi Decl. § 6 and Ex. 1; Senoff Decl.
6 and Ex. 3; Goldberg Decl. § 6 and Ex. 3.

The totals for each category are reasonabl e expenses
for a large, conplex, nmulti-year litigation. The Court therefore
approves class counsel’s request for a fee award of
$17, 699, 840. 50 and an out - of - pocket expenses award of

$550, 159. 50.

D. | ncentive Paynents to the Naned Plaintiffs

Cl ass counsel requests incentive awards to the naned
plaintiffs in the aggregate anmbunt of $115,000. Specifically, it
seeks an award of $10,500 to Beryl Price, Charlotte Price, the
Estate of Joseph Healy, George MIller, Richard Stein, Dena Stein,

Mary Lynch, Dorothy Eddy, Evelyn Edwards, and Jean Ryles. It
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al so seeks an award of $5000 to M chael J. Quinn and Catherin M
Quinn. The distribution of the incentive award reflects the
named plaintiffs’ involvenent in the prosecution of the case and
in discovery. M. Diggle objects to the incentive awards
requested, arguing that all of the plaintiffs should receive the
same relief.

The Court finds that the incentive awards are
reasonabl e conpensation considering the extent of the naned
plaintiffs’ involvenent and the sacrifice of their anonymty.
The naned plaintiffs prepared for and testified in depositions
t hat exposed their private financial affairs, they participated
in preparing responses to interrogatories, and they produced an
extensi ve anount of docunents. They undertook efforts that

benefitted the class, and the Court finds these awards justifi ed.

[11. Conclusion

For the reasons herein stated, the Court grants the
plaintiffs’ notion for final approval of settlenent, class
certification, and award of attorneys’ fees and costs and
incentive paynments. The Court hereby certifies the class and
approves the settlenent in this class action as described in that
notion and as anmended at the fairness hearing.

An appropriate Order shall issue separately.

52



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

IN RE: AMERI CAN | NVESTORS )
LI FE 1 NSURANCE CO. ANNUI TY ) MDL DOCKET NO. 1712

MARKETI NG AND SALES PRACTI CES :
LI TI GATI ON )
ORDER

AND NOW this 18th day of Decenber, 2009, based on the
subm ssions of the parties, including their oral presentations at
t he Fairness Hearing, and for the reasons stated in a nmenorandum
of |aw bearing today’s date, IT IS HEREBY ORDERED, as foll ows:

1. | ncorporation of Docunents: This Order

i ncor porates and nmakes a part hereof:

a. The Parties’ Stipulation of Settlenent, filed
July 16, 2009, including Exhibits A through J thereto
(collectively, the “Settlenment Stipulation”), which sets forth
the ternms and conditions of the proposed settlenment (the
“Settlement”); and

b. The Court’s findings and concl usions
contained in its Findings and Order Prelimnarily Approving
Settlement and Directing |Issuance of Notice to the C ass, dated
July 28, 2009 (“Prelimnary Approval Order”).

Al defined terns in this Final Oder and Judgnent
shal | have the sanme nmeanings as in the Settlenent Stipulation.

2. Jurisdiction: The Court has personal jurisdiction




over the Parties and the Cl ass Menbers (as defined bel ow at
paragraph 3) and has subject matter jurisdiction over this
action, including, without limtation, jurisdiction to approve
the Settlenment, to settle and release all clains arising out of
the transactions alleged in the Third Amended Conpl aint (the
“Conplaint”) and set forth in the Rel eased Transactions (as
defined in the Settlenent Stipulation), and to dismss this
action on the nerits and with prejudice. Al Cass Menbers who
have not excluded thenselves fromthe C ass have consented to the
jurisdiction of this Court for purposes of this action and the
settlenent of this action.?®

3. The d ass: Persons and Entities Excluded: The

Class as defined in the Court’s Prelimnary Approval Oder is
hereby finally certified for settlement purposes. A list of

t hose persons and entities who have requested exclusion fromthe
Class in accordance with the terns of the Settlenment Stipul ation

and the Prelimnary Approval Order is on file with the Court as

8 The Exhibits to the Stipulation of Settlenent are as
follows: Exhibit A (List of plan codes and/or product names for
Conmpany Annuities included in Settlenent); Exhibit B (C ass
Noti ce Package Cover Letter); Exhibit C (Formof C ass Notice);
Exhibit D (Election Form; Exhibit E (Post-Settlenment Mailing
Cover Letter); Exhibit F (CaimForm; Exhibit G (Proposed
Fi ndings and Order Prelimnarily Approving Settlenent and
Directing Issuance of Notice to the Class); Exhibit H (Proposed
Final Order and Judgnent); and Exhibit J (Form of Escrow
Agreenent) .
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Exhibit F to the Lake Declaration and is incorporated herein and
made a part hereof. These persons and entities are hereby
excluded fromthe Cass. Also excluded is Sarah C. Caudill by
Court Order.

4. Adequacy of Representation: Jerone M Marcus,

Esqg., Jonathan Auerbach, Esq., and John Hargrove, Esq. (Co-Lead
or Class Counsel) and other counsel of record herein for the
Named Plaintiffs have fully and adequately represented the C ass
for purposes of entering into and i nplenmenting the Settlenent and
have satisfied the requirenments of Fed. R Gv. P. 23 and
applicable law. Jerone M Marcus, Esq., Jonathan Auerbach, Esq.
and John Hargrove, Esqg. shall continue as Co-Lead Counsel.

5. Settl enent Adm nistrator: The sel ection and

retention of Rust Consulting, Inc. as Settlement Adm nistrator
was reasonabl e and appropri ate.

6. Class Notice: Individual notice (the Class Notice

Package) was sent to each reasonably identifiable C ass Menber
via first-class mail to their |ast known address, and notice and
other materials were nmade avail able on a publicly avail able
Internet site, in accordance with the Prelim nary Approval O der.
The Court finds that this Notice:

a. Constituted the best practicable notice to

Cl ass Menbers under the circunstances of this action;
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b. Was reasonably cal cul ated, under the
circunstances, to apprise Cass Menbers of: (i) the pendency of
this class action lawsuit; (ii) their right to exclude thensel ves
fromthe Class; (iii) their right to object to any aspect of the
proposed Settlenent, the fairness, reasonabl eness or adequacy of
t he proposed Settl enent, the adequacy of the O ass’
representation by Plaintiffs or Plaintiffs’ Counsel, and/or the
award of attorneys’ fees and expenses; (iv) their right to
request to appear at the Fairness Hearing, personally or through
counsel, if they did not exclude thenselves fromthe O ass; and
(v) the binding effect of the orders and judgnent in this action,
whet her favorable or unfavorable, on all persons who do not
request exclusion fromthe C ass;

C. Was reasonabl e and constituted due, adequate
and sufficient notice to all persons entitled to be provided with
noti ce;

d. Complied with Fed. R Cv. P. 23; and

e. Fully satisfied the requirenents of the
United States Constitution (including the Due Process C ause) and
all other applicable | aw and procedural rules.

7. Fi nal Settlenent Approval and Binding Effect: The

terms and provisions of the Settlenment have been entered into in

good faith, and are fair, reasonable and adequate as to, and in
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the best interests of, the parties and the C ass Menbers, and in
full conpliance with all applicable requirenents of the United
States Constitution (including the Due Process O ause) and al

ot her applicable |law and procedural rules. Therefore, the
Settlenment is approved and the objections to the Settlenment are
expressly overruled. The Settlenent, and this Final Oder and
Judgnent, shall be forever binding on the Plaintiffs and al

ot her Cl ass Menbers, as well as their heirs, executors and

adm ni strators, successors and assigns, and shall have res

judi cata and other preclusive effect in all pending and future
clains, lawsuits, arbitrations or other proceedi ngs naintained by
or on behal f of any such persons, to the fullest extent allowed
by | aw.

8. | npl enentation of Settlenent: The Parties are

directed to inplenent the Settlenent according to its ternms and
conditions. Defendants wll provide CGeneral Policy Relief and
Cl aim Process Relief in accordance with the terns and conditions
of the Settlenent.

9. Communi cations Wth d ass Menbers: The Parties and

Parties’ Counsel are hereby authorized to conmunicate wth C ass
Menbers and Omers, as contenplated by and in accordance with the
terms of the Settlenent Stipulation and the Prelimnary Approval

Order, without requiring further approval of the Court.
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10. Appeal: Any appeal fromthis Final O der and
Judgnent nmust be preceded by (i) a tinmely objection to the
Settlenment filed in accordance with the requirenents of the
Settlenment Stipulation and Prelimnary Approval Order or a
request to intervene upon a representation of inadequacy of
counsel, (ii) a request for a stay of inplenentation of the
Settlenent, and (iii) posting of an appropriate bond. Absent
satisfaction of all three of these requirenents, Defendants are
aut hori zed, at their sole option and in their sole discretion, to
proceed with inplenentation of the Settlenent, even if such
i npl enmentati on woul d noot any appeal .

11. Post -Settl ement Mailing: Pursuant to the

Settlenment Stipulation, the parties are directed to nail the
Post-Settl enent Mailing, including the CaimForm substantially
in the formattached as Exhibits E and F to the Settl enent
Stipulation, as provided for in the Settlenent Stipulation.

12. Release: The follow ng Rel ease, which is
transcri bed from Section X of the Settlenment Stipul ation and
anmended by the Court with the parties’ consent, is expressly
incorporated herein in all respects, is effective as of the date
of this Final Order and Judgnent, and forever discharges the
Rel easees fromany and all clainms and liabilities within the

scope of the Rel ease:
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RELEASE AND WAl VER

Plaintiffs agree to a full and conpl ete general release
and wai ver as foll ows:

| . Rel ease And Wi ver — Definitions

For purposes of this rel ease and wai ver (the
“Rel ease”):
A The term “Rel easees” neans, individually and

collectively, the Defendants and O her Defendants and the
Def endants’ and O her Defendants’ respective past, present, and
future parent conpanies, subsidiaries, affiliates, predecessors,
successors and assigns, together with each of the Defendants’ and
O her Defendants’ respective past, present, and future officers,
directors, enployees, representatives, attorneys, and agents
(including, without limtation, those acting on behal f of
Def endants and within the scope of their agency), all Agents,
including, wthout limtation, |IMX»s and other marketing
organi zations involved in any way, directly or indirectly, in the
mar keti ng, sale, and servicing of Conpany Annuities, and all of
such Rel easee’s heirs, adm nistrators, executors, insurers,
predecessors, successors and assigns, or any of them and
i ncl udi ng any person or entity acting on behalf or at the
direction of any of them

B. The term “Rel eased Transactions” neans (a) the design,

59



devel opnment, marketing, offer, solicitation, application,
underwiting, acceptance, issuance, sale (including, wthout
[imtation, in connection wth the issuance of a Conpany Annuity
as a replacenent for a non-Conpany annuity or another Conpany
Annuity), presentation, illustration, projection, purchase,
operation, performance, interest crediting, charges,
adm ni stration, servicing, retention, and/or replacenent (by
means of surrender, partial surrender, |oans respecting,
w t hdrawal and/or term nation of any annuity) of or in connection
with (1) the Contracts or (2) any annuity sold or to be sold or
offered in connection with, or relating in any way directly or
indirectly to the sale or solicitation of, the Contracts, or
external or internal replacenents of annuities issued by the
Conpani es, (b) the marketing, sale, delivery, and/or performance
of any products, plans, or services in connection with, or
relating to or allegedly relating to, the marketing, purchase, or
sale of a Contract, and (c) any and all matters concerning or
relating to this Settlenent (including, without limtation, the
award, election, and/or inplementation of any Settl enent Reli ef
with respect to a Contract).

C. The term “Qt her Defendants” neans the foll ow ng persons
and entities that are naned as defendants in the conplaints filed

in the putative class actions described in Section |I.A 2 but are
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not named as defendants in the Conplaint: Brian J. Newrark,
Estate Pl anni ng Advisors Corp., BEN Consulting Corp., Funding &
Fi nanci al Services Corp., Victoria Larson, Kenneth Krygowski,
Nati onal Western Life Insurance Conpany, Anerican Equity
| nvestnent Life |Insurance Conpany, The Patriot G oup, Addison
G oup, Stephen Strope, Anerican Investors Sales Goup, Inc.,
Senior Benefit Services of Kansas, Inc.; provided, however, that
t he Rel ease provided for herein shall not be construed to apply
to clainms that do not relate in any way to a Conpany Annuity or a
Rel eased Transaction nade by any Plaintiffs against such O her
Def endants in any lawsuit that was filed directly by Plaintiffs
agai nst, and served on, such O her Defendants prior to the
Executi on Date.

D. Al'l other capitalized terns used in this Section X
shal | have the neanings ascribed to themin Section Il or
el sewhere in this Agreenent.

1. Rel ease And Wi ver

A In consideration of the prom ses and covenants of
settl ement between and anong the Parties and as further contained
inthis Settlenment Agreement (including, wthout limtation, the
consideration to the Naned Plaintiffs and C ass Menbers, the
fai rness and adequacy of which is hereby acknow edged), the Naned

Plaintiffs and all C ass Menbers, on behalf of thenselves, their
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heirs, assigns, executors, adm nistrators, predecessors, and
successors, and any other person or entity purporting to claimon
their behalf, hereby expressly and generally rel ease and

di scharge the Rel easees fromany and all causes of action,

clains, allegations of liability, damages, restitution,

equitable, legal and adm nistrative relief, interest, demands or
ri ghts whatsoever, including, wthout limtation, for all clains
of actual nonetary damages, for clains of injunctive or equitable
type of relief, and for clains of nmental anguish and/or punitive
or exenpl ary damages, whet her such clains are based on federal
state, or local law, statute, ordinance, or regulation
(itncluding, without Iimtation, federal or state insurance |aws
or regulations, RICO type | aws, and securities |aws or

regul ations), contract, common |aw, or any other source, relating
to any Conpany Annuities and that were or could have been
asserted agai nst Defendants in the Conplaint or any other
conpl ai nt enconpassed in the Action, or that could have been
asserted agai nst Defendants before any court, arbitration panel,
or regulatory or admnistrative agency based on or related to the
facts alleged in the Conplaint or any other conplaint enconpassed
in the Action, or relating in any way to the Rel eased
Transactions, and whet her or not brought directly, indirectly, on

a representative basis, or otherw se, including, but not limted
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to, actions brought on behalf of the Named Plaintiffs and/or
Cl ass Menbers by any state or federal governnment officials or
agenci es.

B. Plaintiffs hereby expressly further agree that they
shall not now or hereafter institute, maintain, assert, join, or
participate in, either directly or indirectly, on their own
behal f, on behalf of a class, or on behalf of any other person or
entity, any action or proceeding of any kind against the
Rel easees asserting causes of action, clains, allegations of
liability, damages, restitution, injunctive, equitable, |egal or
admnistrative relief, interest, demands or rights, including,
without Iimtation, clains for actual nonetary damages, clains of
injunctive or other equitable type of relief, and clains for
ment al angui sh and/ or punitive or exenplary damages, whether
based on federal, state or |local |aw, statute, ordi nance, or
regulation (including, without limtation, federal or state
i nsurance | aws or regulations, RICO type |laws, and securities
| aws or regulations), contract, common |aw, or any other source,
that are based on or related to the facts alleged in the
Conpl ai nt or any other conplaint filed in the Action, or that
relate in any way to the Rel eased Transactions, and that were or
coul d have been asserted agai nst Defendants in the Conplaint or

any ot her conpl aint enconpassed in the Action, or that could have
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been asserted agai nst Defendants in an anended conplaint in the
Action or before any court, arbitration panel, or regulatory or
adm ni strative agency, or in any other conplaint or claim
Nothing in this Order shall be construed to inpede, inpinge,
inmpair or prevent in any fashion any Nanmed Plaintiff and/or C ass
Menber fromresponding to, cooperating in or comunicating with
any state, federal or |ocal governnent body or official or any
attorney representing a private party, including, wthout
[imtation, appearance as a wtness for testinony or the
production of information.

C. Not hing in this Rel ease shall be deened to alter the
contractual rights and benefits of a Nanmed Plaintiff or any other
a C ass Menber for the express witten benefits that are due or
wi |l becone due in the future pursuant to the express witten
terms of a Contract, except to the extent that such rights are
altered or affected by the award, election, and/or inplenentation
of Settlement Relief under this Agreenent.

D. In connection with this Rel ease, Plaintiffs acknow edge
that they are aware that they may hereafter discover clains or
damage presently unknown or unsuspected, or facts in addition to
or different fromthose which they now know or believe to be
true, with respect to the Rel eased Transactions or clains

rel eased herein, or with respect to their Contracts.
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Neverthel ess, Plaintiffs understand and agree that this Rel ease
is, and is intended to be, a broad, general release of the

Rel easees, and Plaintiffs agree that this Release fully, finally,
and forever shall settle and release all clainms and causes of
action whatsoever, and all clains relating thereto, and which now
exi st, hereafter may exist, or m ght have existed (whether or not
previously or currently asserted in any action or proceeding)

that are wthin the scope of Section X B.1 and/or 2.

E. Plaintiffs expressly understand that Section 1542 of
the Cvil Code of the State of California provides: “a general
rel ease does not extend to clainms which the creditor does not
know or suspect to exist in his favor at the tinme of executing
the rel ease, which if known by himnmust have materially
affected his settlenment wwth the debtor.” To the extent that
California or other simlar federal or state |law may apply
(because of or notw thstanding the parties’ choice of lawin this
agreenent), Plaintiffs hereby agree that the provisions of
Section 1542 and all simlar federal or state |laws, rights,
rules, or legal principles, to the extent they are found to be
applicable herein, are hereby know ngly and voluntarily wai ved
and relinquished by Plaintiffs, and Plaintiffs hereby agree that
this is an essential termof the rel ease.

F. Nothing in this Rel ease shall preclude any action to
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enforce the ternms of this Agreenent.

G Plaintiffs hereby agree and acknow edge that the
provi sions of this Rel ease together constitute an essential term
of the Agreenent.

H. Plaintiffs expressly agree that this Rel ease shall be,
and may be raised as, a conplete defense to and will preclude any
action or proceedi ng enconpassed by the rel ease of Rel easees
her ei n.

| . It is the intention of the Named Plaintiffs, on behalf
of thenselves and the Class Menbers, in executing this Release to
fully, finally, and forever settle and release all matters and
all clains released under this Section X

J. Plaintiffs reserve the right to bring and pursue cl ains
that persons or entities other than the Rel easees are solely
i able for danmages, |osses, costs, or expenses allegedly
sustained by Plaintiffs. It is the intention of the Parties,
however, that if any such other person or entity is found to be a
joint tortfeasor with any Rel easees, such other person or entity
shall not be obligated or required to pay nore than the
proportionate share of the adjudicated liability found agai nst
such person or entity, and that the Rel easees be relieved from
liability for contribution and/or indemity to any such person or

entity. Therefore, as further consideration for the
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Settlenment Relief to be provided by Defendants pursuant to this
Agreenent, it is hereby agreed that in the event it is determ ned
t hat any such other person or entity and any Rel easees are j oint
tortfeasors with respect to any damages, | osses, costs, or
expenses so clained by any Plaintiffs: (a) Plaintiffs shal

reduce their total clains against said other joint tortfeasors by
the full extent of the proportionate share of liability of the
Rel easees as adj udi cated under a final, non-appeal able verdict or
judgnment of a court of conpetent jurisdiction, and (b) any
recovery awarded or verdict and/or judgnent entered agai nst said
other joint tortfeasors shall be reduced by the full extent of
the proportionate share of the Releasees’ liability to the extent
adj udi cated as aforesaid. It is further agreed as consideration
for the Settlenent Relief to be provided by Defendants pursuant
to this Agreenent that in any action in which any of the

Rel easees may be made a defendant or third-party defendant
together with any other alleged tortfeasors, any verdict rendered
agai nst the other alleged tortfeasors shall be reduced by the
proportionate share of the Rel easees, and any judgnent on said
verdict shall be in the anmount of the verdict reduced by the
proportionate share of the Rel easees, whether or not any of the
Rel easees was in fact a joint tortfeasor. The inmmediately

precedi ng sentence is intended to obviate the necessity and
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expense of any of the Rel easees having to appear on the record
and participate at its or their expense in an action nerely for
the purpose of determining if in fact it was a tortfeasor so as
to entitle the other tortfeasors to a pro rata reduction of any
verdict. To give full force and effect to the foregoing

provi sions of this paragraph, Plaintiffs specifically agree to
seek to structure any recovery which nmay be awarded, or any
verdi ct and/or judgnment which nay be entered, in any matter to
ensure that the Rel easees shall never be obligated to pay to any
Plaintiffs or to any other tortfeasors anything other than the
Settlenment Relief afforded pursuant to this Agreenent in
connection wth any claimor liability within the scope of the
Rel ease herein.

13. Paragraph 12 of this Oder covers, wthout
limtation, any and all clains for attorneys’ fees and expenses,
costs or disbursenents incurred by C ass Counsel or other
plaintiffs’ counsel representing Plaintiffs or Cass Menbers in
this action, in connection with or related in any manner to this
action, the settlement of this action, the adm nistration of such
settlenment, and/or the Rel eased Transactions, except to the
extent otherwi se specified in this Order and/or the Settl enent
Stipul ation.

14. Permanent Injunction: Except to the extent a
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Cl ass Menber has been excluded by this Order fromthe C ass (or
is entitled to seek and/or receive relief pursuant to the

settl enment agreenent enconpassed in the Consent Order for Final
Judgnent, effective Cctober 22, 2008, by and anong the State of
M nnesota, by and through its Attorney General, Lori Swanson,
Avi va USA Corporation (f/k/a ArerUs G oup Co.), Anmerican

| nvestors Life Insurance Conpany, Inc., and Aviva Life and
Annuity Company (f/k/a AmerUs Life Insurance Conpany)), all d ass
Menbers are hereby permanently barred and enjoined from (1)
filing, commencing, prosecuting, maintaining, intervening in,
participating in as class nenbers or otherw se, or receiving any
benefits from any lawsuit (including putative class action

| awsuits), arbitration, admnistrative or regul atory proceedi ng
or order in any jurisdiction, based on or relating to the

Rel eased Transactions or the clains or causes of action, or the
facts and circunstances relating thereto, alleged in the
Conpl ai nt or any other conplaint enconpassed in the Action; and
(2) organizing any Cl ass Menbers into a separate class for

pur poses of pursuing as a putative class action any | awsuit,
arbitration, or other |egal proceeding or action (including by
seeking to anend a pending conplaint to include class

al l egations, or seeking class certification in a pending action)

based on or relating to the Rel eased Transactions or the clains
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or causes of action, or the facts and circunstances rel ating
thereto, alleged in the Conplaint or any other conpl aint
enconpassed in the Action. The Court finds that issuance of this
per manent injunction is necessary and appropriate in aid of the
Court’s jurisdiction over the action and to protect and
effectuate this Final Oder and Judgnent. Nothing in this O der
shall be construed to inpede, inpinge, inpair or prevent in any
fashion any Named Plaintiff and/or C ass Menber fromresponding
to, cooperating in or comrunicating with any state, federal or

| ocal governnent body or official or any attorney representing a
private party, including, wthout limtation, appearance as a

w tness for testinony or the production of information.

15. Enforcenent of Settlenent: Nothing in this Final

Order and Judgnent shall preclude any action to enforce the terns
of the Settlenent Stipulation; nor shall anything in this Final
Order and Judgnent preclude the Plaintiffs or other C ass Menbers
fromparticipating in the C ai mReview Process described in the
Settlenment Stipulation, if they are entitled to do so under the
terms of the Settlenent Stipulation.

16. Attorneys' Fees and Expenses: Counsel for

Plaintiffs and the Cass of record herein are hereby awarded
attorneys’ fees in the amount of $17,699, 840.50 and rei nbursenment

of their disbursenments and expenses in the anmount of $550, 159. 50
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to be paid by Defendants to O ass Counsel. This ampunt, totaling
$18, 250, 000, plus interest from date Escrow Account was funded,
covers any and all clains for attorneys’ fees and expenses
incurred by any and all counsel for plaintiffs and the class in
connection with the settlenent of this action and the

adm ni stration of such settlenent. Such fees, expenses and any
interest thereon are to be deposited by the Defendants into

an account nai ntai ned by Co-Lead Counsel within five business
days after entry of this Final Oder and Judgnent, in accordance
with and subject to the terns and conditions set forth in Section
Xl of the Settlenment Stipulation. The above ambunts shall be paid
to Co-Lead Counsel, pursuant to the terns of the Stipulation of
Settlenent. The award of attorneys’ fees and expenses shall be
all ocated anong plaintiffs’ counsel in a fashion which, in the
opi nion and sol e discretion of Co-Lead Counsel, fairly
conpensates plaintiffs’ counsel for their respective
contributions in the prosecution of the Action.

17. O her Paynents: The Court awards additi onal

paynents to the Naned Plaintiffs in a total sumof $115,000. The
specific awards to the individual Nanmed Plaintiffs are as
fol |l ows:

e Beryl Price: $10,500

e Charlotte Price: $10, 500
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e Estate of Joseph Healy: $10, 500

e George MlIler: $10,500

« Richard Stein: $10, 500

« Dena Stein: $10,500

e Mary Lynch: $10, 500

e Dorothy Eddy: $10, 500

 Evel yn Edwards: $10, 500

« Jean Ryles: $10, 500

e Mchael J. Quinn: $5,000

e Catherine M Quinn: $5,000

To the extent that any Named Plaintiff is deceased, the

parties shall cooperate to ensure that any suns awarded to that
Named Plaintiff are distributed to his or her heirs. Al suns to
be distributed to any Naned Plaintiff or to his or her heirs
shall be paid by the Defendants within five business days after
the Final Settlenment Date, subject to the ternms and conditions
set forth in Section XI of the Settlenent Stipulation.

18. Modi fication of Settlenent Stipulation: The

parties are hereby authorized, w thout needing further approval
fromthe Court, to agree to and adopt such anendnents to, and
nodi fi cations and expansions of, the Settlenent Stipulation as
are not materially inconsistent with this Order and do not

unreasonably limt the rights of the C ass Menbers under the

72



Settlenment Stipulation.

19. Ret enti on of Jurisdiction: The Court has

jurisdiction to enter this Final Order and Judgnent. Wthout in
any way affecting the finality of this Final Order and Judgnent,
the Court expressly retains jurisdiction as to all matters
relating to the adm nistration, consunmmation, enforcenent and
interpretation of the Settlenment Stipulation and of this Final
Order and Judgnent, and for any other necessary purpose,
including, without limtation:

a. Enforcing the ternms and conditions of the
Settlenment Stipulation and resolving any di sputes, clains or
causes of action that, in whole or in part, are related to or
arise out of the Settlenent Stipulation, this Final Oder and
Judgnent (including, without |imtation, determ ning whether a
person or entity is or is not a Cass Menber, and enforcing the
Per manent I njunction that is a part of this Final O der and
Judgnent) and determ ni ng whet her cl ains or causes of action
allegedly related to this case are or are not barred by this
Final Order and Judgnent;

b. Entering such additional orders as may be
necessary or appropriate to protect or effectuate this Final
Order and Judgnent, or to ensure the fair and orderly

adm nistration of the Settl ement; and
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C. Entering any other necessary or appropriate
orders to protect and effectuate the Court’s retention of

continuing jurisdiction; provided however, nothing in this

paragraph is intended to restrict the ability of the parties to
exercise their rights under the Settlenment Stipulation
that are not in conflict wwth this Final Oder and Judgnent.

20. No Adm ssions: Neither this Final Order and

Judgnent, nor the Settlenment Stipulation, nor any other docunent
referred to herein or therein, nor any action taken to carry out
this Final Order and Judgnent is, may be construed as, or may be
used as an adm ssion or concession by or against Defendants of
the validity of any claimor any actual or potential fault,
wrongdoing or liability whatsoever. Entering into or carrying out
the Settlenment Stipulation, and any negoti ations or proceedi ngs
relating to it, shall not in any event be construed as, or deened
evi dence of, an adm ssion or concession as to Defendants’ denials
or defenses, and shall not be offered or received in evidence in
any action or proceedi ng agai nst any party hereto in any court,
adm ni strative agency or other tribunal for any purpose

what soever, except as evidence of the Settlenment or to enforce

the provisions of this Final Order and Judgnent and the

Settlenment Stipulation; provided however, this Final O der and

Judgnent and the Settlenment Stipulation may be filed in any
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action against or by Defendants or Rel easees (as defined in the
Settlenment Stipulation) to support a defense of res judicata,
col l ateral estoppel, release, waiver, good-faith settlenent,

j udgnent bar or reduction, full faith and credit, or any other
t heory of claimpreclusion, issue preclusion or simlar defense
or counterclaimto the extent allowed by | aw

21. Dismssal of Action: Al of the putative class

actions enconpassed in this proceeding (including the Conpl aint
and the conplaints listed in Section |I.A 2 of the Settl enent
Stipulation), and all clainms asserted therein or otherw se
presented thereby, are hereby dism ssed on the nerits and with
prejudi ce, without fees or costs to any party except as otherw se
provided in the Settlenment Stipulation or this Final O der and

Judgnent .

BY THE COURT:

/s/ Mary A. MLaughlin
MARY A. MCLAUGHLI N, J.
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